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BALL JANIK LLP
IN THE CIRCUIT COURT F'OR THE STATE OF OR.EGON

FOR THE COUNTY OF JACKSON

JOSEPH BOVA,

Plaintiff,
Case No. 08-1663-87

PLAINTIFF' S MEMORANDUM
IN OPPOSITION TO MOTION
FOR PROTECTTVE ORDER

vs.

CITY OF MEDFORD, an incorporated
Subdivision of the State ofOregon, and
MICHAEL DYAI , City Manager of tbe
City of Medford, as an lndividual, and in His
Official Capacity.

Defendants.

INTRODUCTION

Plaintiff claims Mr. Detling, while acting in his official capacity for defendant the City of

Medford ("the city), infringed on this courl's sole authority to communicate, and to define the

content of any such communication, with class action members. Mr. Detling's infringement has

nothing to do with his earlier deposition testimony as the city suggests. However., his previous

swom statements provide direct evidence Mr. Detling was, arrd is, participating ir-r the city's

strategic decisions conceming this lawsuit along with other proposed deponents Robert Calki¡s,

city attomey John Huttl, ar.rd Mayor Michael Dyal. Therefore, the gravity of Mr. Detling's

contact with individual class metnbers reveals intentional indifference by the City to this court's

authority and prerogative conceming communication with class members.
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The core issue in this case at this juncture is the City's on-going strategy of disseminating

the false information to class mernbers and the general public that its còmpliance with oRS

243 '303(2) will necessarily cost class members $220 per montli out-of-pocket. TheCityhasbeen

harping on this information since the filing of its written Plan in January 2009, The city's plan

amounts to an ultimatur.r by the City that all costs stemming from its compliarice with oRS

243.303(2) must be bome by class meurbers. This ultimatum is a direct challer.rge to this couÍ's

Limited Judgrnent because no where has either the cou¡1 or the plaintiff suggested that the City's

compliance with oRS 243.303(2) was to be at the expense of class members whom the court

designated as beneficiaries of this litigation.

A current manifestation of the City's strategy is their present motion for a protective order

denying plaintiff the opportunity to conduct clìscovery of the City's conr¡unications rvitll

membels of the cl¿rss i.vithout cotut approval. Representatives ol the City have apparently

conlmunicaled to lnenrbers of the class that enl'orcenreut ol this court's Lirnitecl Judgment will

result itr class membets paying an aclclitional $220 a nionth lbL health insul'¿lnce. Representatir;es

ol:1he City hai.,e apparerrlly inf'ormecl lnernbers ol:the class that the Cit!'rvill pay fbr the cost ol'

legal representation so th¿tt cl¿rss mernbers will not have to pa¡,$220 a ntonth to maitrtain llieir.

liealth insurance coveLage. Plaintiff maintains the City has no basis to make these claims, knows

there is no such basis and therefore must defend against any discovery efforts to avoid exposure of

its strategy as beirrg nothing rnore than a fiction.

The City's reasotts for moviug for a protective order ale weak. The City argues that lìtssl.s.

Detling, Huttl, Calkins and Dyal have been noticed for deposition because plaintiff wants more

infomration about the basis for the city's liability in this case, and that because the proposed
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deponents have already been deposed on tl.ris issue, their examinations are unnecessary.

The City is wrong.

Plaintiff noticed the proposed deponents becausl' they are the l<e¡., indivicluals r.vlro nrakt'

cler;isions ou behall'ol'lhe Citrl oo¡ss¡¡1il1t the de.fènse ol.this litigalion. In their roles it would

only be them who have infomration about the basis for the City's claim that courpìiance with the

Limited Judgment will come at the cost of the $200 per month out-of-pocket to class nrelnbers.r

As the city has made this position a matter of public knowledge due to Mr. Detling's appearance

at a Medford City Council meeting, it is imminently appropriate plaintiff be allowed to discover

the basis of the city's claims. Liability in this case has already been decided by the court.

Plaintiff is therefore no longer concemed about the basis of its claim; what Plaintiff is concemed

about is the city's apparent atfernpt to exert ecouomic pressure on members of the class t<r

undermine this coutt's decisions iri this case.

The City next argues that Mr. Huttl should uot be made to testify because "any infonnation

he has on the merits is protected by the attomey-client privilege." Motion at 2. This reason is

also baseless because, again, plaintiffis not interested in the merits of his claim, but instead in any

role Mr. Huttl played in the decision to have Mr. Detling appear before the Medford City Council.

it is telling, however, that counsel for the city suggests Mr. Detling's city council statenlents

involved Mr. Huttl's rights as a class member only, that what Mr. Huttl wants to do is to

I The City has suggested that plaintiffs deposition notice places plaintiffin adve¡sarial
position with all class members. Motion at 2, liries 7-16. However, plaintiffls depositio¡ notice
rnakes it clear that he only wishes to depose the listed individuals who arr' the Cily
rejlleselltatives r.r'ho nrake decisions l'elatecl t<l hc¿ilth insurancc ancl rvho ale inyolyr.-cl ilr
clisseminating làlse inl'ornlation to the class.
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conmunicate to the Oregon Court of Appeals that he wants the "status quo" porlion of the

Petition to be published to the Court of Appeals. However', Mr'. Huttl is the City r\trorney and

plovicles legaì aclvice to the Cit].Council is this cq:acity. In his role lÌe c¿ìn rlot ethicalli

pallici¡rate in lìrcilitating comnrunication lretween tlie Cit.v and nteurbers of'the ¡rlainlill'class.

Plaintil'f is entitled to dellose lr4r'. Huttl precisely trecause he \\,as prese,tt al a public meeting

lvheLe communications occulred behleen class rnenrtrels which concernecl the sr-rbject malter ol'

the lau,suit. Duling these exclTanges Mr'. Huttl appalentl,v- t )k llo aotiorì to inf'orm the City thal

corlmr¡nications r.vith lhe class should tìrst be apploved by tlle coruI.

Lastly, the City claims Lisa Umsheid now represents Mr. Detling and Mr. Calkins. This is

true but is not helpful to the court or plaintiff because Ms. Umscheid has yet to seek this coult's

approval to file an appearance with this court. Thus. the class cor-ursel are under no obligation lcr

c,ousult rvith Ms. UI¡scheid concen-Ling the clate o1 deposition. If Mr. Detling and \4r'. Calkins

waut ân ¿ìtlorney. whether Ms. Unrscheid or solneone else. to lepresent lhem in lherir personal

capacify-, class counsel have no objection to Ms, Ijmscheid appealing at the clepOsition on their

behalfor making rec¡uesls on their behalf'1'or alternale clales. lv1r. Detling and lr4l. Calkins

represellt¿ìl.ion b¡r anolher attorne\/ is ttot. as the City sLrggests. a basis f'oÍ a plotective Òr'del agairrst

taking the tlepositions.

The reasons why the City believes the noticed deponents should not be rnade to appear

are siniply false. Plaintiff therefore concludes the City's motion is neither made in good faith, as

it pleads, but is made for the purpose of delay and is not well founded. Accordingly, the City's

motion should be denied.
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POINTS AND AUTHORITIES

A. Procedural. The City neglects to designate the procedural basis of its motion.

Plaintiff assurnes the City intends implication of ORCP 36 C. However, plaintiff requests the

permission of this court to amend this Response in the event the City reveals an altenlative.

B. Legal Standar'd.

L.llldel ORCP 32E. this couÌt has authority over the contiuct ol'class actions. L.]ndel OIìCP

-328(2) and (3), tlie coLut may nrake applopriate orders fbr the lrroteclion ol'class meurbers

including irnposing conditious on ¡:alties, class rnember.s ancl intervenors.

While thele is litlle state courl ârithority on point, it is rvell settled in fèdelal coull

that "[b]ecause of'the ¡:otential 1br abuse. ... a court has bolh the duly ancl the broacl âuthoril), to

exercise control over a class action ¿rnd to enteÍ ap¡rropriate orclers governing the condLlcl ol

ccrunsel ancl the peuties." Gttl/ Oil ('onpan),v B¿ntur¿\. 452 LJS 89, 101 S C1 2193. 68 LEd2d 693

(1981). Il' class mernbers antl the class ollponent ale involved in a on-going business relationship,

colnmltllications lì'onr the class opponelÌ1 to the cl¿ìss nray be ooercive. ¡\s a result, tlle corut míì.y.

consistetrtly with the First Alnentlment. tailor limitations on communications rvith the cl¿iss.

Kleinet v Fir,st Nat. Bunk of .4rkutrt, 751 F2d 1193, 1206 (11 th Cir 1985). One f,crrrn ot

prchibited colnmr¡nication is "conrurunicatious liour counsel or a pa:1y r,vhich rra¡' tencl 1o

nrisrepresent the status, pullloses and eflects oi'the action. and ol'¿rclual or ¡totential court or'ders

tlrelcirr..". Ll'altlo t, Lrtkesht¡rr: Dsttttc.t. Inc.. 433 F Sulr1l 782. 78{i (ED Ltt. 1977).

C. Facts. On or about May25,2010 Plaintiff leamed Douglas Detling, a senior

administrative offrcial of City govenlment, appeared before a Medford City Council meeting. At

the meeting, Mr. Detling declared the intention of a sizable nun.rber of City nanagement
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employees, nembers of the class action in this case, to seek legal representation apart frorn the

present attomeys of the Class. Further, plaintiff leamed Mr. Detling also asked the City to assume

the cost of $20,000 to pay the legal fees for a majority of the class members. Mr. Detling also

stated the class lnembers want representation separate from court appointed counsel because class

counsel has not acknowledged the class menrbers' support of the motion to vacate the Lirnited

Judgment now before the Oregon Court ofAppeals. The controlling reason for the class members'

conduct is their fear that this litigation will result in their having to pay up to $200 more a month

to maintairi their heath care insurance.

Mr. Detling's appearance and his statements described above were repo rted in the Medford

Mail Tributte. The article does not state Mr. Detling informed the City Council that this court

never authorized the City to seek compliance with ORS 243.303(2) by charging the cost of

compliance to its employees. Fisher Aff. Ex. 1.

The Mail Tribune states that Douglas Detling declared before the City Council, "Ninety

percent of the management employees don't want to be part ofthe class-action lawsuit," and that

he based his declaration on a "petition sent out to the 105 employees in this category working for

the City." The so called petition contains the signatures ofthe referred to 105 employees, wl.ro

placed their names below the following heading:

"We, the undersigned members of the management group of the City of Medford, who are
not represented by a collective bargaining agreement, have medical insurance through the
City, recognize that retirees from the group only have the ability to purchase the same
health insurance after employmeut ends for 18 nionths, and wish to liave the status quo
unchanged. We respectfully ask that the injunction be tenninated,"

Fisher Aff., Ex. 2, Petition.

The "Petition" raises several concenrs which justify tlie conduct ofdiscovery in this case.
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First, the Petition raises several questions on its face. Secondly, Resolution 201,0-117 likewise

irnplies suspicious circumstances relative to Mr. Detling's appearance before the City Council,

which again justifies the taking the depositions olMr. Detling, Mr. Dyal, Mr. Calkins and Mr.

Huttl. These concerns are discussed below.

D. The Petition. There is no claim of authorship of the Petition. Plairfiff has not

been plovided any infomration about who took it upon themselves to drafl the Petition's language

or caused it to be circulated for signature among the class members. The City's counsel only

states "The management employees as a group got together, without any communication from me,

and organized themselves in order to protect their own interest." Franz Aff. ln Suppor.t ofReply

to Plaintiff s Objection to Defendants' Submission in Opposition to All Plaintiff s Motions

Conceming Notice to Class, p.2. Hence, Plaintiffneeds to conduct discovery concerning, but

not limited to, the following issues:

a. Who initiated the Petition and/or who wrote it and why?;

b. Who contacted Lisa Umsheid prior to Detling's appearance before the

Medford City Council, and why Ms. Umsheid in favor of a Medford

attomey?

c. Which employees, members of the class, approached the City Council,

explained their interests were not being represented by the attomeys for the

class, that they wish to rnaintain the status quo ofhealth care benefrts

coverage with OTET, and that they have asked for financial assistance to

retain ittdependent counsel to represent their interests þel Resolution 2010-

117, Fisher Aff. Ex. 3.
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d. How was the Petition circulated throughout the City's management staff

who are members of the class, including:

-Who(ur) placed the Petition before 105 City nianagement employees?;

-Did the distributor of the Petition speak with individuals alone or were

they in groups?

-Did the distributor of'the Petition speak with indiviclLrals u,ithin the Citr:

\volkplace, during fhe enrplo),ees' ol'tlìe distributors' rvol.k hour.s?

-Was 1he Petition typed on City compulers?

-\\¡as the Petition copiecl on Cit;, copiers'?

-Who autholized the dislribution of the Petition in the rvor:kplerce during

work hous?

-Were arrangements made to reimburse the Cily Iòr any nse ol.City

equiprnenl, resources to lost u,ol.k lime?

-If arrangetnents 
"r'ere 

made 1o reimbulse the City, r,i hen r¡,ei e tfuese

arrangenlents ntade?

-On what information did the distributor base his Petition's statement that

class member will have to pay an additional $200 a month in insurance

premiums unless they can block the lawsuit?

-Were class members were given copies of the completed petition?:

- Which members refused to sign the Petition for any reason?

- Ms. Ur¡sheid states she now represents 70+ c.l¿ss rlembers. Who are the

35 class members who signed the Petition but did not have Ms, Unisheid
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assume legal representation? Fisher Aff. Ex. 5; and

- Was the fact of Ms. Umsheid having already been asked to represent the

class members disclosed to the menrbers when they were requested to sigri;

and the Petition?

E. Mr.Detling. Plaintilf believes Mr. Detling was the person who circulated the

Petition. He is oue ofthe individual's noticed for deposition. This is a logical conclusion given

the Mail Tribune's report that, "Detling himself said he decided to remain a participant in the suit

for tactical reasons, to keep track of the legal rnaneuvering on the part of Brischetto." Fisher Aff.

Ex. I at p. 2. He is a legitimate fact witness who warrants examination by deposition responsive

to the above defined issues.

F. Mr. Calkins. Mr. Calkins likewise needs to be deposed because it is to hirn that

calculation ofthe extra $200 payment by class members are attributed. In additionto his

testimony about how the amount was calculated, Mr. Calkins needs to be asked who directed him

to make the calculation, why and when.

G. Mr. Huttl The City's public statement that its compliance with ORS 243.303(2)

will result in increased costs to class members is a material mis-representatiorr bythe City, but one

which the City has coutinually asserted as its ultimatum to the court and the class members. Not

only did the court not authorize srich a amount, but the City still tums a blind eye to Oregon law

proÌribitirrg a payroll deduction from employees without the express and written authority of

employees. Klowledge of this statute, ORS 652.610(3) must be accorded City Attomey Huttl, as

well as defense counsel Frarrz, both of whorn should have halted the public stater.nents being made

by Mr. Detling. Their failure to do so implicates them in tlre City's role in causing the retaining of
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Ms. ljmscheid. alìd states an additional reason why Mr. Huttl should be made to testify under

oath.

H. Mr. Dyal As City Manager of the City of Medford, as attested to by Mr.

Frunz,Mr. Dyal is intimately involved, indeed intìmately responsible for, the city's defe¡se of

this lawsuit:

"The defendants in this case are the City of Medford and Mike Dyal. hr addition to Mike
Dyal, I also represent Doug Detling and Robert Calkins. Robert Calkins is the Risk
manager and an insurance expert employed by the City of Medford. Doug Detling is the
Personnel Director for the City of Medford. I represent these individuals because thev are
nart of the managemenf feâm fhât ñâde v¡rinnq ¿lecicinnc in thic ¡ace "

Franz Aff.ln suppoÉ of Reply to Plaintiff s objection to Defendants' Submission in opposition
to All Plaintifls Motions Concerning Notice to Class, p. 2 (emphasis added).

For the foregoing reasons, on a factual basis, the deposition ofthe above discussed

individuals is clearly justified. The mis-statement offact, and these individuals as originators of

the City's defense in this case warrant their sworn testimony.

CONCLUSION

For the foregoing reasons, defendants' motion for protective order should be denied.

DATED this 12rh day of July, 2010. .,/ ..

Respectful ly sqbmitted,

(-,1_
George P. Fisher, OSB # 910432
3635 S.W. Dosch Road
Portland, Oregon 97239
Phone: (503) 224-7730

Stephen L. Brischetto, OSB # 78156
621 S.W. Monison, Suite 1025
Portland, Oregon 97205
Phone: (503) 223-5814
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