
IN THE COURT OF APPEALS OF THE STATE OF OREGON

JOSEPH BOVA, RECF|VED

Plaintiff-Resp ondent,
JUL t I 2010

v.

CITY oF MEDFoRD, an incorporated Subdivision of the State "t"?ä*,'*llK 
LLP

MICHAEL DYAL, City Manager of the City of Medford, as an individual,
and in his official capacity,

Defendants-Appellants.

Jackson County Circuit Court No.081663E7

Court of Appeals No. 4144254

AFFIDAVIT OF STEPHEN L. BRJSCHETTO IN SUPPORT OF
RESPONSE TO TWO GROUPS MOTIONS

Appeal from the Limited Judgment entered on December 1,2009
Jackson County Circuit Court

ofthe State ofOregon
The Honorable Mark Schiveley, Circuit Court Judge

Mr. Stephen L. Brischetto OSB #78156
E-Mail: slb@brischettolaw.com
Attomey at Law
621 SW Morrison Street, Ste. 1025
Portland, OR 97205
Telephone: (503) 223 - 5814
Facsimile : (503) 228- 13 17

Of Attorneys for Plaintiff-Respondent

Continued on next pa.ge



Mr. George P. Fisher OSB #91043
E-Mail : george.fisher@gpflaw.com
Attomey at Law
3635 S.W. Dosch Road
Portland, OR97239
Telephone : (503) 224 -7 7 3 0
Facsimile : (503) 227 -2429

Of Attomeys for Plaintiff-Respondent

LAW OFFICE OF ROBERT E. FRANZ, JR.
Robert E. Franz,Jr. OSB #73091
E-Mail : rcb ertfr anz@qwestoffice. net
Jerome P. Lækin OSB #83269
E-Mail : r ob ertfu anz@qwestoffice.net
P.O. Box 62
Springfield, OR974'77
Telephone: (541) 7 4l-8220
Facsimile: (541) 7 4l -8234

Of Attorneys for Defendants-Appellants



STATEOFOREGON )
) ss.

coUNTYoFMULTNOMAH )

I, Stephen L. Brischetto, being frst duly sworn, do hereby depose and say:

L I am attomey for the plaintiff and class counsel in the above-captioned

case.

2. Attached to this Affidavit are the following documents submitted in

support of plaintifß' opposition to the motion of two groups to participate in the case:

A. A copy ofa letter produced by the City in discovery in this case;

B. A copy ofa resolution apparentþ adopted by the City Council of

Medford and also a document produced in discovery in this case;

C. A copy of an affidavit of Robert E. Franz, Jr. filed in the Circuit

Court in this case.

Iel: (503) 223-5814
Attomey for Plaintiffs-Respondents

SUBSCRIBED AND SWORN to before me this l5th day of July, 2010.

ANNÃC GUENTHER
NOTABY PUBUC.OREqON

2014

Notary Public for Oregon
iùtcór't-irri"n Expiies: 5' | 7" 2'ò ll



Douglas G. Detling
?.473 Co¡øna A¡venue, Medfotd, OR 97504

May 15, 2010

Mr. |ohn Huttl
City Attomey
City of Medford
411 W. 8ú St,

Medfotd' OR 97501

DearJohn:

The managenent employees of the City of Medfotd for the most patt, are membe$ of e class ir the

Boua u Cíty ofMedfotd caee, The maoagement group is coveted by health insurance offeted by the

Otegon Teamsters Employers Trust, which plan ofierc retireee tle ability to elect COBRA covetage

for 18 mo¡ths.

The iniunction sigaed in this matter (temporatily etayed while on appeal) would, if made permarreût,

requite the City to euoll the managemetrt gtoup, emong othets, in a health ineurance plan that
offers tetiree coverage until a tetiree becomes age 65.

Ove¡ the last several weeks, mote thaa 90 percent of the menegemetrt gloup, have signed a petition

statir¡g they ate awate of the curent OTET insurance coveraç and limitations, wish the status quo

to temain i¡ effect, and desire that the iniunctioa be ended.

Thus far, our intetests in this case have not been heald ot rcpresented by the attomey who filed the

action involving the so-called rclag¡Ð that includes the management gîoup' We believe he is

pursuing a remedy that will financially ham¡ all membem of úie class, as well as the taxpayers of the

City of Medfotd, i¡ the form of hu¡dtede of thousands of dollam ia additional ptemiums fot health

insutance.

We unde¡stand that lreither your oñce ¡or the attomey tepresentiog the Ciq¡ls liability ca¡¡iet c¿n

ptovide legal assiet¿nce to the management gtouP in thíe rnatûet' We woutrtl like to ask the City
Council on May 20 to províde fnancial assiatance allowing us to hire at iadependent atûomey who

cau do eo, We believe this would be in the best long'term financial interests of tÍe City' I am

prepared to speak to the Council o¡ this Eubiect at eithet the noon ot eveniag seseion.

Sinppteþ,
t_l
,u

N/14/'v. ,

Douglas G. Detling

I

.002053
EXurri¡TÂ- H -.1 CIF I
¿\iríil D¡,Vfl' t)F S, ilíiiS,:¡'¡ETlO



RESOLUTIONNO,2OIO-IL'7 
*

A RESOLUTION authorizing financial contribution not to excèed $20,000 to pay attomey
fees for City employees to appear in opposition to the plaintiff s requested relief in the case of Bova
v. City of Medford, Jackson County Circuit Court Case Number 08-1663-87, and appeal therein.

WHBRBAS, Joseph Bova has sued the City alleging that the City's current health care
coverage with Oregon Teamsters Employers Trust (OTÉT) violates ORS 243.303; and

WHEREAS, Jackson County Circuit Court Judge Mark Schiveiy has certified a class which
includes management group einpioyees and teamster employees; and

WHBREAS, Judge S chiveiy has entered a judgment for an injunction that wouid require the
City to provide coverage different from the current OTET coverage; and

\ryHBRBAS, the City has opposed the suit and the ínjunctive relief; the injuaction has been
stayed pending appeal; and

WHEREAS, employees ir the class have approached the City Council explaining that their
interests are not being represented by the attorney for the class, and that they wish to maintain the
status quo ofhealth care benefits coverage with OTET, and they have requested that the City Council
authorize finanoial assistance to those omployees to retain indopendent counsel to represent their
interests; and

WHEREAS, it would be a hardship on those employees to finance legal opposition to the
Bova lawsuit; and

WHEREAS, success by the employees in obtaining legai relièf to maintain the status quo

would be a beneñt to the City in that suit; now, therefore,

BE iT RESOLVED BY TIIE CITY COITNCIL OF THE CITY OF MEDFORD, ORBGON,
that financial assistance in an amount not to exceed $20,000 of attomey fees and costs is authorized
for these employees to retain an independent attomey to represent their interests in opposition to tle
relief sought in the Bova case. The attomey bill shall be reviewed by the City Attomey and Finance
Director prior to payment being issued.

P{S SBD by the Council and signed by rne in
of

ATTEST: ' 
'' ,( *,

City Recorder

Resolution No. 20 l0 -1L7
^ 

P:VMP\RBSOS\AttyFees

rï:[Jf 1Js- gr-:Ç
AFFIDAVIT OF S, BRISCHETTO -

002a54
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Ro!ôrt B, FÉ¡r J..
Port Ofioê gd 62

Sprlogûc¡ó, OR Y/47
Phau* (541) 7414220
FAX: (541) 741-8234

Joseph Bova,

Pl¿intiff,

v.

City of Medford, an incorporated
Subdivisicn of ùe Stale of Oregon, ard
Mtchâel Dyal, City Managcr
cfltp CityofMeftrd, âs e Individusl, and

in his ofñcial capacity,

:

IN THE CIRCIJIT COURT FOR THË STATE OF OREGON

FOR TI{E COIINTT OFJACKSON

i

càse No. 08-1663E7

:

AiFTID AYI T
:
I

of Robert E. Franz, Jr.
ini Suppor.t of Reply to
PlaintÍff's Objection to
Dgfendants' Submission in
Opposition to All Plaintiff's
Motions Coucerning Notice
to! Class

Î)ef¿¡r¡lanfs- \

State of Oregon )
) ss.

County ofLane ) 
;

I, Robert E. Franz, Jr., being first duly s{vorn depose and say as follows:

I arn over the age of 18, and I make this irfñdavit based on personal

knowledge ofthe facts contained herein. i

i

I

i

Page 1 - Affidavit of Robert E. Franz; Ir. ^',. ..-.- n I r IÐ(HtBrrf *_P I oFT
AEFIDAVIftJF s. BRIScHEmo I
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¡{ob.ft E Râ¡à Jr.
Port Ofîoc Box 62

S0rillsñdd, OR Y/4?7
PhonÈ 6411 74l-9Y20
FAfi: (fI)?41€234

I am one ofthe aüomeys representing thg defendants in the above-

entitlçd matter.

The defendants in this ease are ttre City oJMedford and Mike Dyal. In

addition to Mike Dyal, I also represent Doug DÞtling and Robert Calkins.

Robert Calkins is the Risk Manager and an iffurancc expcrt employed by the

City of Medford. Doug Detling is the Pe¡sonnel Director forthe City of .
Medfo¡d. I represent thcsc individuals becausejthey are part of the

managemenii team that made various decisious þ this case.

Mike Dyal, Doug Dctling, aud Robert Crilkius are also membprs of the
I

Class in this lawsuit because they are managegcnt employees. Throughout

this titigation, and at all depositions, I have ope¡Iy represetrted these

individuals. There has never been one compÞiirt or contention that I cannot

rcpresent these individuals or communicâte witþ these individuals on the issues

Ìclatcd to this case. ;

Throughout this litigâtion, I have made ìt cleu that my aromçy-cliçnt

privilege and my dealings with these three indivittuals are separâte ftom the

fact that they are members of the Class. They Ëave been instructed tlat any

objections or concerns thcy have as Class Members are to be handled by them,

without my advico, and if necd be, they were to consult thoir own afforÀey.

The management employccs as a group got together, without any

communication ftom me, and without any advióe or participation by me, and

organized themselves in order to protect their oiwn interest. L¿st month, I
becùne ewere of a petìtion sighed by sevcral qrernbers of (he managemont

employees. I obtained a copy of that pctition, qnd fonraded it to rhe Court. I
I

did not draft the,petition¡ I did not instuuct myc¡ne to draft the petition; and, I
did not palicipate in getting signafires on the getition, Simply stated, I had no

involvement ç,batsoever with tho petition, :

i

page 2 _ ArñdavitorRoberrc. Franz, Ir. 
ffHi:fl# i#ffi¿
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Robc( E. P!¡¡z l¡.
Pq¡r Ofôc¡ Bor 62

Spring6dd, OR 9?477
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It is my understanding that last month tho management group contactcd

Lisa Umscheid, an attomey in Portland, to reprþsent them in this litigation, and

to protect their interest. The "Plaintiff's Proposed Notice to Clæs" provided

that eàch clâss membet could "seek the advice ¡nd guidanco of your olvn

attomey if you dæire conceming this caso." Båch Class Member hæ the right

to have his or her own aüolTey¡ Each Class Mirmber has the right to esseÍ the

attomey-client privilege with his or her own urÍo*.y, The attomey for each

Class Member has the right to consult wiûr me; the plaintiff's attonrey, or

anyonc else she dbsires to consult.

I fust becamc awa¡e that Lisa Urnscheidihad agree.d to xepreseût several

management people whcn she contacted me by telephone last month'

Thereafte¡, Lisa Umscheid requcsted that I meçt with her clients'

On June 9,2010, Ms, Urnscheid sent anbmail to Mr, Fisher. A copy of

that email is attached hereto as khibit A. In the email Ms. Umscheid

confirmed that shc wâs the âttomey of nuneroüs management employees of

the City. She reguosted to be copied on all correspondence and pleadings. She

also advised Mr. Fisher that she wanted me to mect with her clients.

On lurle 10,2010, I sent au email to tr¡tri nisher an¿ Mr. Búschetto.

Attached æ Exhibit B is a copy of the cmail. In my email,I a<lvised Mr. Fishér

and Mr. Brischetto of the situatíon, and requested that thêy tet me know if they

were objecting to me meeting with the clicnts irf Ms. Umscheid. They nev*

objected. 
;

The plaintíffis now contçnding that sodehow tho mernbets of the

fulanagement Class cannot obtain their own atiprney to protect their intcrest. If
this is thc case, then why did the Cou¡t agrÊc tg a Notice to the Class that they

could obtain their.own attorney and scek guidance. In addition, the attomey

representing the members of the Class has therauthority and right to aok anyone

she dcsires to meêt with her clicnts. Meeting with Ms. Umschoid's clients in

Page3 - AffidavitofRobortE.Franz,Jr. o,,0,. 0 _,¿.3_rr\
AFF|DAVfl' 0,* S. BRtSCt-lEl-fO--r--
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Rlb¡rf E F¡¡z Jr.
Þotr Of[c. Box 62

Sp¡l.usfdd, OR t47
tuoæ; @41)741{22Il
FAX: (541) 741-8¿?a
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her presence ând at hêr request does not violâte iâny provisiou of the Notice to

Class and is ethically allowable.

Robert Ei Franz, Jr.

suBscRIBED andSWORN to beforeme m, úA ¿^yofJune, 2010.
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@Notary Publié.f<ír Oregon
My Com¡nission Expires: 02 lo Lt )zt"\



CERTIFICATE OF SERVICE

I hereby certify that on July 15, 2010 I filed with the Oregon Court of

Appeals an original and I copy, and served I copy of the foregoing AFFIDAVIT OF

STEPHEN L. BRISCHETTO IN SUPPORT OF REPONSE TO T\ryO GROUPS

MOTIONS on:

Robert E. Fratu, Jr.
LAW OFFICE OF ROBERT E. FRANZ, JR.
PO BOX 62
Springfield OR97477

Of Attorneys for Defendant

-HANDDELIVERY-X-U.S. 
MAIL

_FAX
_E-MAIL
_ ECF

George P. Fisher
Attorney at Law
3635 S.W. Dosch Road
Portland OR97239

Of Attorneys for Plaintiffs-Respondents

-HANDDELIVERY_ -U.S, 
MAIL

_FAX
-X E-MAIL

ECF
/

/Lisa M. Umscheid
Ball Janik
101 SW Main St, Ste I 100
Portland OR97204

-HAND 
DELIVERY

-X U.S. MAIL

PAGE 1 - CERTIFICATE OF SERVICE
STEPITDIY L, Aß]SCITßTIO

AI"IORIYEYIIT IÃW
627 S.l,lli lt oñlson 8t., gutte 1o2lt

Portland, Oregon I 72olt
Telephonet (ãOt) 22t-ËAß



FAX

- 
E-MAIL

_ECF

Of Attomeys for Interested Persons and Group of Respondent Class Members

by delivering this date to said attorney(s) a true copy thereof as stated above. I further

certiff that said documents were contained in sealed envelopes, addressed as above

stated, to the last-known addresses of said attomey(s). Documents delivered by mail

were deposited in the post office at Portland, Oregon with postage thereon prepaid'

DATED: July 15,2010.

PAGE 2 - CERTIFICATE OF SERVICE
gTEFTTß]I L BßTSCTTEIN'

/'TIOß]1DT AT LAW
627 s,w. lroù1jon gt', sulte 1O2õ

Portland. Oregon 972Os
Telephonet (lto') 22õ-õA14

Stephen T . B
Attomey for
(s03) 223-s81

AFF.SLB,SUPP, MEMOOP,2 GROUPS MOTIONS DOC


