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GROUP OF RESPONDENT CLASS
MEMBERS' MOTION FOR LEAVE TO FILE
ADDITIONAL AUTHORITIES IN SUPPORT
OF APPELLAIITS' MOTION TO STAY
PREVIOUS JUDGMENT/ORDER, OR, IN
THE ALTERNATM, MOTION FOR
LEAVE TO FILE A¡[ APPLICATION TO
APPEAR AS,{MICU,S CURIAE

IN THE COURT OF APPEALS OF THE STATE OF OREGON

l.

Pursuant to ORAP 7.05 and ORS 19.270(l), a Group of Respondent Class

Members, represented by the undersigned attomey and identifred in a list attached to

this Motion as Attachment A ("Class Subset"), hereby respectfully moves this Court

to permit the Class Subset to file Additional Authorities in Support of Appellants'

Emergency Motion to Stay the Previous Judgment entered by the Honorable Circuit

Court Judge Mark Schiveley of the Jackson County Circuit Court ("Additional

Authorities in Support of the Motion to Stay'). In the alternative, under ORAp

8.15(l), the Class Subset respectfully moves this Court for leave to file a written

application to appear as amicus curiae with regard to the pending Emergency Motion

to Stay the Previous Judgment ("Motion to Stay") ("Application to Appear as Amicus

Curiae"),
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2.

On April 7,2008, Respondent Joseph Bova filed a Complaint against

Appellants in Jackson County Circuit Court, seeking, inter alia, declaratory and

injunctive relief against Appellants for allegedly violating ORS 243.303(2) by making

health insurance benefits available to employees of the City of Medford ("City'') and

their families without also providing such benef,rts to ¡etired employees or their

families in the event of employees retiring before becoming eligible for Medicare.

3.

On November 20, 2008, the circuit court certified a class consisting ofall

current employees of the City who (a) have been employed for at least three years

prior to November 20, 2008 and (b) have health insurance benefits for themselves or

their family members provided by the City that does not include an option to continue

that coverage upon retirement. The certified class includes 90 non-union-represented

employees.

4.

On December 4, 2009, the circuit court entered a Limited Judgment requiring

Appellants to make available to employees health insurance that provides the same

benefits for cunent and for retired employees.

5.

On December 2l,2009,Appellants flrled a Notice of Appeal in this Court. On

February 18, 2010, Appellants frled ihe Motion to Stay pending the resolution of the

appeal that is now before this Court.
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6.

On January 27 ,2009, the circuit court approved a notice to the class that states,

in pertinent part, "You may, ofcourse, seek the advice and guidance of your own

attomey if you desire conceming this case." The Notice to Class is attached to this

motion as Attachment B. The Class Subset retained Ball Janik LLP to represent its

interests in this case. The Class Subset comprises 82 percent of the non-union-

represented members of the certified class.

7.

The Class Subset seeks leave frorn this Court to file Additional Authorities in

Support of the Motion to Stay in order to communicate to this Court their position,

and the reasons for taking such position, that immediate enforcement of the Limited

Judgment is not in the best interests of the Class Subset. The Class Subset believes in

good faith that the City's compliance with the Limited Judgment will result in

substantial changes to their health insurance benefits, including changes in benefit

amounts, changes in co-pays and other out-of-pocket costs, and increases þossibly

significant increases) in their premium costs.

8.

' 
In the altemative, should the Court find that the Class Subset is not a party to
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the appeal and, therefore, may not frle Additional Authorities in support of a pending

motion, the Class Subset seeks leave to file an Application to Appear as Amicus

Curiae withregard to the pending Motion to Stay.

Dated: July 9,2010.

101 sw Main st., ste. I100
Portland, OR 97204
Tel: (503) 228-2525

Attomey for Group of Respondent
Class Members

Respectfu lly submitted,

Lisa M. Umscheid, OSB 92571
BALL JANIK, LLP
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INTI{E CIRCUIT COURT FORTHE STATB OF OREGON

FOR THE COUNTY OF JACKSON

JOSEPEBOVA

- Plaintiff,
vs.

CITY OF'MEDFORD, an incorporated
Su.bdivision ofthe State ofOregoir, and
MICEAEL DYAL, City Manager
ofthe City ofMedford, as an Individual, and
in his official capacity,

Defendants.

Case No. 08-1663-E7

NOTICETO CLASS

NOTICE OF CLASS ÀCTION

This notice ma¡r affect your rights.

Please read carefirlly

TO: Current Employeee of The City of Medford

. You are not being zued. You hàve rec¡ived this Notice because yorr may be eligible for

csrtain benefits undêr your health c¿re plan wittr the Cþ ofMedford due to a lawsuit pending in

thc above named Court,

PlaintiffJoseph Bova is a cunènt employee ofthe.City. His case charges he will

be unlawfully denied health insurance when he retires as a result of the actions ofthe city of

Mertford and city Manager Michael Dyal, the "defendants." plaintiffallegos that under oregon

law, ifdefendantr provide health insurance to curent employoes of the City, which they

presontly do, def€ndants are then required to havo that insurance include te¡ns which wi[ give

employe.es a choice to continu€ thât inswânce when they retire, for themselves, theit spouses

PAGE I - NOTICE TO CLASS
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any unmarried children unrlet I B, until they become Medicæe eligible.

The City presently does not provide this kind ofhealth insu¡a¡ce to all of itq €mployoe.s.

The city's failure to do so, plaintiff alleges, violates oRS 2a3303(2) anrl age discrirnination

laws. For a remedy plaintiffasks the court to.order the defendants to pwchase health inswance

which permjts contintation of that coverage for city einployees, their spóusæ anl any unmani

children under 18, whon they retire. Plaintiff also asks that dofendants pay his costs and

fees in bringing his claim.

The defendantd dony all ofthese charges and claims.

The Court hæ not yet rul€d on the merits of plaintiffs chuges or on the denials of

defenda¡ts. The court has ¡uled, however, that plaintiff is permitted to conti¡iue his cæe agåinst

defendants upon his oRS 243.303(2) qnd age discrimination claims as a olass action pursuånt to

oRs-32 B(2) and B(3). Furttrer, tbe court hæ ruled that the cost of the t¡pe of insruance sougþt

by plaintiff is not a dçfense available to defendants,

Cl¡ss Äcttön Ruline

The Court has defined c.eifain qualiñcations for emptoyees of the City of Medford which

must be met in order for them to be members of the Class, æ follows:

(l) Any persons who are cunent employees ofthe City of Medford ; and,

(2) Have a Cþ sponsored heatth insuance plan, for themsolves, their spouses

and thei¡ ohildren under the age of 18, that doæ not include an option to continue that mverage

when those employeas retire.

Cuffent employees who meet tho above criteria a¡e members of tho Clæs whether they

are omployed æ managers or as non-management employees. cunent employees who meet the

criteria above ore also mølbers of the Clæs whcther.they æe unionized or non-union

employees,

PAGE2- NOTICETOCLASS
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Establishment by the Court ofthis Clâss does not mean that the health in$¡raûce sought

by plaintiffwill soon be obtained fo¡ cunent employees of the City, because whethei ii is

possible for the City to ptovide the requested insurance involves contested factual issues which

have not yet.beon decided. Further, it is yet to be determined whethø the Cìty of Medford wül

be responsible for the actua[paynrent ofany insunnce premiums, should the plahtiffprevail in

this class action. Rathø, the ruling means that the ultimate outcome of this lawsuit - whether

f¡vorable to the plaintiffs or to the defenilants - will apply in like manner to all Class.members.

Rlehts And Oblieadons Of Class Members

If you remain a member of the Class I

Jose,ph Bova and his attomeys, Steph€û L. Brischetto and George P, Fisher, will

act as your fspresentative and legal counsel for the prosenhtion ofthe chaiges against the

defondants.

Your participation in any relief which may be obtained ûom the defendants

througþ trial or settlem€nt ',r'ill depend upon the results ofthis lawsuit. Ifno reliefis obtained

the òlass, you will be bound by that result,

. You will bo entitled to notice of any ruling reducing the size of the Clæs and also

to notice of, and an opportunity to be heard respecting, any proposed settlement or dismissal of

the clæs claims, (For this reason, as well as to participate in any recovery. you ar€ requested to

notifu the legal counsel for the Class ofany conectioos or changes in yow name or address).

Further Proceedlnss

Other prebial proc€edings are yot to occur suoh that hial of this cæe is not likely to

convene before September 2009. In the meantime, you may communicate with legal couosel for

NOTICE OF CLASS
STEPIIEN L BNSCITETTO

ÁlmnNEv ,tÎ L,4f
621 glt, Monkoã St,Ssh. 1025

Podtatt4 Ot tôit 91205
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the Clæs if you believe you have evidence helpful to establishing the Class, claims. You may

also be asked by the püties to provide information televant to the ca¡e.

A¡y questions you have conceming the mattors côntained in this Notice (and any

corrections or changes bf name and addrass) should not be made to the Court but should be

directed in writing to legal counsel for the Class:

Stephen L. Brisshetro, OSB #78156
Attorney at Law
62 I 

, 
SW Morrison St., Suite 1 025

Portland, OR 97205
Phone: (503) 223-5814
Fax: (503) 228-1317
slb(âb¡ischetüotaw.com

George P. Fisher, OSB #910432
3635 SW Dosch Road
Portland OR 97239
Phone: (503) 224-7?30
Fax:_(503) 227-2429

You may, of course, seek the advice and guidance ofyour own afiomey ifyou desire

conc€fidng this caso. The pleadings and other recórds in this litigation may be exanined and

copi€d at f¡ny time druing regular business hours at the office of the Clerk, Jackson County

Circuit Courthouse, 100 S. Oakdale Avenue, Medford, Orggon 97501,

DATEDthis J7 dayof -\<¿. .2009.
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CERTIFICATE OF SERVICE

I høeby certifu that I sewed the foregoing PLAINTIFF S PROPOSED

NOTICETO CLASS on:

Robert E, Franz, Jr.
LAW OFFICE OF ROBERT B. FRANZ, JR.
POBOX62
Springfield OR 97477

Of Attorneys for Defenda¡ts

_IIAND DBLTVERY
ró U.S.MAIL' ïpex.'

-.B-MAIL

_ECF
George P. Fisher
Attomey ât Law
3635 S.lV. Dosoh Road
Portlaird OR 97239

Of Attomeys for Plaintiff

HANDDBLTVERY
_u.s.MAIL
_FAX
_LE-MArL
_ECF

by deliveriag this date to said attomoy(s) a tue copy thereof æ stated above, I ñuther certiff.

said door¡ments were contained in sealed envelopes, ad&essed as abovo stated, lo the last known

addresses of said attomey(s). Documents delivered by mbil wøo deposited in the post offiæ at

Podland, Oregon with postago thereon prepaid.

DATBD this i.)¡ day of January,2009.

PAGEs- NOTICETOCLASS

SÍRPHBN L BR]SCHBTIO
ÀTIONNß| ATLA'f

621 SP. ttür,ton St , tu. I02s' Porüddd'Ot Eoi|?ns
Thphott : (503) ZZt-SEH

STEPHEN
Attomey
(s03) 223-s814

osB 78156

NOI|CE OF CLASS
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CERTIFICATE OF SERVICE

I certify that, on July 9, 2010, I served a true copy ofthe foregoing Group of

Respondent Class Members' Motion For Leave to File Additional Authorities in

Support of Appellants' Motion to Stay Previous JudgmenfOrder, Or, In the

Alternative, Motion For Leave to File an Application to Äppear as Amìcus

Curiøe on:

Robert E. Franz, Jr., OSB 73091
Jerome P. Larkin, OSB 83269
Law Office of Robert E. Frarlø, h.
P.O. Box 62
Springfield, OR97477
Tel.: (541) 741-8220
Attorney for Defendant-Appellants City of Medford and Michael Dyal;

Stephen L. Brischetto, OSB 78156
Attorney at Law
621 S.W. Morrison St., Suite 1025
Portland, OR 97205
Tel.: (503) 223-5814
Attorney for Plaintiff-Respondent and the Class; and

George Fisher, OSB 910432
Attorney at Law
3635 S.W. Dosch Road
Portland, OR97239
Tel.: (503) 224-7730
Attomey for Plaintiff-Respondent and the Class.

ilt

ilt



by United States Postal Service, certified mail, retum receipt requested.
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101 S'W Main st., Ste. I 100
Portland, OR97204
Tel: (503) 228-2525

Attorney for Group of Respondent
Class Members

M. Umscheid, OSB 92571
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CERTIFICATE OFFILING

I certify that, on July 9, 2010, I frled the foregoing Group ofRespondent

Class Members' Motion For Leave to File Additional Authorities in Support of

Appellants' Motion to Stay Previous JudgmenflOrder, Or, In the Alternative'

Motion For Leave to File an Apptication to Appear as Amícus Curíae usingthe

ABC Legal Services messenger service.

Lisa M. Umscheid, OSB 92571
BALLJANIK, LLP
l0l sw Main st., Ste. 1100
Portland, OR97204
Tel: (503) 228-2525

Attomey for Group of Respondent
Class Members

Dated: July 9,2010


